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EU MONITOR

An Arduous Path: Are Bulgaria, Croatia
and Romania Ready to Join the Area?

Ziga Faktor

The concept of free movement between European countries anchored in the Schengen Agreement,
manifested in the creation of the borderless Schengen Area, is arguably one of the great achievements
of European integration. By facilitating conditions for trade, services and movement of citizens, the
Schengen Area acts as one of the converging economic factors for Member States. Decision on the
dissolution of state borders is generally seen as a positive step for economic development, regional
integration and a sign of trust between the countries. Nevertheless, it also raises many questions and
challenges, especially on the topic of security and compliance of national laws with rules and conditions
set in the Agreement. This article will focus on the accession of Croatia, Bulgaria and Romania to the
Schengen Area and discuss the main difficulties and obstacles for each country.
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The ability to travel freely is often seen as one of
the biggest benefits of EU membership in the eyes of
general public. Yet not all the member states enjoy the
benefits of Schengen while other non-member states, such

as Norway or Switzerland, joined Schengen many years ago.

That is because the implementation of ‘Schengen acquis’
does not fall directly under the accession process and the
adoption of EU conditionalities.

Four states are currently members of the EU
without being accepted to join the Schengen Area. Bulgaria,
Romania and recently Croatia have their technical
preconditions set for the enlargement, while Cyprus is
facing an unsolvable situation over the dispute with Turkish
Republic of North Cyprus, remnants of an armed struggle
after the Turkish invasion in 1974.

With a great division over the topic of enlargement
of the EU displayed on the European Council meeting in
October, it is clearly visible that, although technical in its
basis, also the expansion of Schengen area is becoming
more of a political problem. Enlargement of the EU and
expansion of Schengen Area are to some extent interlinked.
Firstly, candidate countries of both face similar problems
associated with their past, specifically with the
transformation of their political regimes, as all of these
countries were historically part of socialist bloc. Problems
generally criticised by the leaders of the EU, such as rule of
law or corruption, are in smaller or larger extent remnants
of this transformation. Although not mentioned directly in
the Schengen Agreement, compliance with the Article 2 of
the Treaty on European Union is together with the fulfilment
of technical requirements a focal point of the accession to
the Area. This is specifically visible on the case of Bulgaria
and Romania, which are monitored on the improvements of
rule of law, corruption and independence of judiciary under
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the CVM (Cooperation and Verification Mechanism) by the
Commission. Lack of progress under the CVM as a main
problem of the accession to the Schengen was stressed
repeatedly by EU member states, most recently by Dutch
Prime Minister Mark Rutte.!?

Secondly, there is a strong push within the EU led
by French President Emmanuel Macron, for a thorough
reformation of the Union, which would include changes in
both processes of Schengen expansion and EU enlargement.
Those would include a reform of a common asylum policy
applying to the Schengen Area. For the process of the EU
enlargement, possible reforms are being proposed by
member countries, such as a non-paper published by
France.?

As a part of the reforms determined by the Delors
Commission within the Single European Act, the Schengen
agreement was signed in 1985 by Germany, France and
Benelux countries* to provide a legislation focused on
solving physical problems arising from the abolition of
border controls.> It was later supplemented by Schengen
Convention, creating a foundation for the so called
‘Schengen acquis’, and incorporated into institutional and
legal framework of the EU. Currently, there are 26 members
of Schengen area, 22 of those members of the EU. Great
Britain and Ireland opted to stay out and keep border
controls, while Norway, Iceland, Switzerland and
Liechtenstein have all implemented the rules and
obligations, although not being member states of the EU.®

* The Netherlands, Belgium and Luxembourg
5 The Schengen Agreement, available at:

6 Schengen Vise Info:
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To become eligible for the membership, a state
needs to fulfil various preconditions set under the
Agreement. It needs to harmonize sets of rules for external
borders, common visa and asylum policies with the
standards of EU. Moreover, it needs to adopt rules of Justice
and Home Affairs provisions. Another precondition is to
establish and operate Schengen Information System (SIS)
while protecting personal data collected by the system.
Finally, the country needs to abolish checks at the internal
borders while maintaining the external borders of the EU.”

Bulgaria and Romania, both having joined the EU
in 2007, are still undergoing deep socio-economic
transformation. Throughout the process of accession to the
EU, the two countries did not fully succeed in tackling crucial
challenges of necessary political and judicial reforms, high
corruption or organized crime rates.? To tackle and observe
those challenges, the European Commission opted to
establish a Cooperation and Verification Mechanism (CVM)
that would monitor criteria on the above-stated issues set
under the CVM. Commission, then reports on the progress
on regular basis while giving recommendations to both
governments. Each report is also discussed and later
endorsed by the Council of Ministers.®

Although CVM was only set to function for a limited
time, it is still active, as there is still insufficient progress
made from the parts of Bulgaria and Romania.!? The
government officials of both countries are heavily criticising
the measure and see it as unjust, as it was never applied to
any other EU country.!! However, the situation of both
countries is somewhat unique in a European context;

7 Convention on Implementing Schengen Agreement,
available at:

8 European Commission Press Release, available at:
available at:

° European Commission,

10 European Commission Press Release, available at:
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according to the report of Transparency International from
2018, Bulgaria has the highest corruption rate in EU, with
Romania closely behind.!? It is important to mention that
although still at the lowest rankings, both countries are
making a progress within the last few years.

To make the situation more difficult for Bulgaria
and Romania, the Great Recession of 2008 that
encompassed the world and had a severe effect on many
European Union countries, particularly newly-joined
member states with fragile economies, stalled an
anticipated economic growth, which should have provided
the governments with a momentum for a demanding
process of reforms. Without sufficient funds and a robust
economy, neither country was able to make a sufficient
progress on the problems monitored under CVM, and
although both countries fulfilled all the technical
preconditions for the membership in Schengen Area and got
a motion of approval by European Parliament 3 and
European Commission before September 2011 European
Council meeting, the decision was taken to postpone the
accession of Bulgaria and Romania indefinitely.. From that
moment, the situation over enlargement of no-border
Schengen Area was struck by the ‘migration crisis’ of 2015-
2016 that only intensified the division within the European
Union on that particular question.

Croatia had only joined the European Union in
2013 as its accession process was affected by Croatian war
of independence and subsequent armed struggles
connected to the dissolution of Yugoslavia. Therefore, the
entry negotiations for EU membership only started in 2005,

11 Romanian Foreign Affairs Minister Mircea Geoana criticising
CVM,

12 Transparency International report on corruption: Western
Europe and the EU. Available at: <
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when accession of Bulgaria and Romania was already in the
pipeline. One of the main problems that Croatia was facing
over its accession bid was to settle the border disputes
created by a breakup of Yugoslavia, especially with Slovenia,
the only ex-Yugoslavian EU member at the time. As Slovenia
was expected to veto a possible enlargement process
without assurance over a solution of the border dispute,
Croatia agreed on an international arbitration process to
settle the problem. This step was made due to a fact that
earlier bilateral talks did not bring any conclusions for over
two decades. After the agreement on arbitration, Croatia
smoothly finished all the accession articles and became a
28" member of the European Union.

The plan for implementation of Schengen acquis
was set for year 2020 and the progress of Croatia was
recently evaluated by the European Commission, which, on
21t of October 2019, gave the country a “green light” for a
final approval by the European Council.'* However, it is
highly possible that the Council will face difficulties to reach
a unanimous decision; planned arbitration between Croatia
and Slovenia did not solve the border disputes. During the
process, the Croatian government decided to withdraw from
it as a result of a leak of confidential information by a
Slovenian judge, a member of Permanent Court of
Arbitration in The Hague.'® Although the judge resigned and
the court continued with the case, the Croatian government
seen this as a sign of bias from the court members and
decided to ignore the court’s final rulings, which determined
maritime boundaries and Slovenia’s corridor to the high
seas.16

The situation led into changes over the guidelines
on future Schengen Area enlargement, as Croatia
circumvented the obligations to settle border disputes by
first committing to a progressive path, only to subsequently
renege on their commitment. This can not only harm
Croatia’s chances of Schengen Area membership but also

14

European Commission, available at:

15 Balkan Insight, available at:

set a bad precedent for future EU candidate countries with
similar disputes, i.e. Serbia. Moreover, it could cast a
negative shadow over the European Commission, which did
not want to get involved in the dispute, although the
Slovenian government was repeatedly calling for the
European Commission to issue an opinion on the matter of
arbitration.

To summarize the current situation, Bulgaria,
Croatia and Romania all met the technical preconditions, got
the support from both European Parliament and European
Commission, and should be eligible to become members of
the Schengen area. The problem over their accession bid is
that an entirely technical issue was turned into a political
struggle. Within the last years, countries such as France or
the Netherlands adopted more negative approach over the
topic of enlargement of the EU, which also affects the
situation over the Schengen Area, largely connected to the
need of reform as explained in a previous chapter. This shift
was highly impacted by the situation over migration crisis
that peaked in 2015, when over 1 million asylum seekers
entered the EU. Y High number of migrants fully
demonstrated the weaknesses of European asylum policy
connected to the no-border area and created a wave of
panic within certain countries, caused mainly by local
politicians and the media outlets. Instead of a constructive
cooperation among the member states to solve the problem
and accept crucial reforms, countries of Visegrad group, led
by Hungary, opted not to follow the rules set under Dublin
III agreement and were against any attempts of imposing
a mandatory relocation quota of refugees!® This led into a
subsequent division of European nations and governments
over the topic. If candidate countries join the Schengen area,

16 Ruling on border dispute between Croatia and Slovenia,

available at:
17

Database of UNHCR, available at:

18 The Guardian, available at:
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they will take over the control of crucial external borders,
specifically, in the case of Bulgaria and Croatia, being
amongst the countries on the most frequented migrant
routes through the Balkans.

As a reaction to the ‘migration crisis’, some
members of Schengen, such as Germany or Austria, decided
to restore internal border controls. Another sensitive issue
raised by the migration crisis was redistribution of the
asylum seekers, as countries affected the most by the
arrival, especially Italy and Greece. High number of
refugees in those countries puts an enormous pressure on
its governments and makes it a very sensitive topic, which
can be easily used in favour of populist, anti-migrant
politicians. Relieving Italy and Greece from the amounts of
asylum seekers would support more stable political
environment. The incapability of some EU members to
agree on a constructive and consensual solution of the
problem over migration only widened divisions within the
Union.

One of the main critics of the current situation in
the EU is French President Emmanuel Macron. According to
him, the European Union needs a renaissance, a
reformation within itself, specifically calling for changes in
the process of the accession of new members and re-
foundation of the Schengen Area, especially towards its
migration policy. Macron openly criticised a common
practise of some countries to only take the benefits from its
membership in Schengen while not sharing its burdens.'?
Belgian Prime Minister Charles Michel went even further and
asserted that the countries of Visegrad group should be
expelled from Schengen if they will not show solidarity over
the distribution of refugees.? This division is a major issue
for the functioning of the EU as any resolution can be only
adopted unanimously. Although unanimity protects every
member state from adopting decisions which are against its
interests, it also makes the decision-making process
challenging and, in some cases, ineffective.

19
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Given the current veto of France over the start of
accession procedure with Albania and North Macedonia for
their future membership in the EU, such a move can signify
a similar stance of French government in a question of
enlargement attempts for the Schengen area once the
decision-making process comes to the European Council. As
complicated and sensitive issues over enlargement policies
are, the EU should seek a proactive approach from all the
member states while keeping an open dialogue with
candidate countries. Prolonging the accession procedure to
Schengen area for Bulgaria, Croatia and Romania will only
foment negativity towards the EU within the countries, as
they had already delivered on the tasks — for North
Macedonia settling name dispute with Greece and for
Albania judiciary reform — given to them.

The Presidency of the Council of European Union,
which, from 1%t of January to 30 of June 2020, will be held
by Croatia, can be a very useful tool for gathering support
from other countries towards the Schengen accession.
Although Croatia cannot propose voting on the issue while
overseeing the presidency, it can set foundations for a
future voting of the Council. Prime Minister Plenkovic should
also focus on solving the dispute over a border with Slovenia,
as Slovenia could play a crucial role in blocking the Croatian
bid. Having full media coverage, Croatia can use the
opportunity by displaying a positive approach towards
cooperation with Slovenia and setting itself as an important
regional actor with a possible influence over the process of
enlargement of Western Balkan countries to the EU.
Opening the accession talks with Albanian and North
Macedonia should be one of the targets for Croatian
presidency, as it is closely connected to their accession to
Schengen. After Macron’s veto, many EU countries together
with European Parliament and Commission showed great
support to the governments of Albania and North

20 Euractiv: available at:

Staroméstské nameésti 1, 110 00 Praha 1, Czech republic | (+420)212246 552 | europeum@europeum.org | Www.europeum.org



UROP=UM

December 2019

6

Ceské vize pro Evropu, evropské vize pro Cesko

Czech Visions for Europe, European Visions for the Czechs

Macedonia?'??, and Croatia can place itself in a position of a
mediator to settle the disputes, while already working on
strengthening its own position as a Schengen Area
candidate country. As it is expected that Schengen member
states would prefer all three candidate countries to join the
Area at the same moment, the Croatian position also affects
Bulgaria and Romania, and those countries should show a
full support of Croatia during its Presidency.

Another issue over Croatia’s membership in the
Schengen Area was raised recently. That is a strong
criticism over inhuman behaviour of Croatian police towards
asylum seekers reported by local NGOs and by Human
Rights Watch. HRW video taken in August 2019 is showing
how police officers deny asylum seekers access to Croatia
and return them to Bosnia and Hercegovina, directly
violating 1951 Geneva Convention on the protection of
refugees and the EU Charter of Fundamental Rights.23%4,

Moreover, Romania hosted the Presidency recently,
from January to July 2019. It has been seen as a successful
Presidency, displaying Romania as an active and ambitious
member of the EU.2> During the time of the Presidency,
both Jean Claude Juncker and Antonio Tajani, President of
European Parliament, reiterated full support of Commission
and Parliament to Romania in the effort to become a
member of Schengen area. 26 Although a successful
Presidency cannot guarantee possible progress in
negotiations, it definitely shows the capabilities of the
country, and it strengthens it voice in Brussels. The
appointment of Laura Codruta Kovesi as a first EU Public

21

European Western Balkans,

22 Austria, Italy, Slovenia, Croatia, Bulgaria

3 Human Rights Watch report, available at:

24 EU Charter of Fundamental Rights, Article 18, available at:
https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:12012P/TXT

25

Euractiv, available at:

2 Schengen Visa Info:

Prosecutor, a chief position within EPPO?’ that will start
operating in 2020, is another sign of Romania successfully
expanding its influence inside the EU. Kévesi was previously
a Chief Prosecutor of Romanian anticorruption body (DNA)
and it is clear that by her appointment to the position of EU
Prosecutor member states appreciated efforts of Romanian
government to tackle corruption, one of the critical points
of their possible membership in Schengen. It is important
to mention that Kévesi was released from the position by
Prime Minister Viorica Dancila and was not supported at first
for the nomination. During the rule of PSD*, Romania did
not embrace the progress made by previous governments
in the battle against the corruption. Moreover, its
government, led by 3 different Prime Ministers within a two-
year span, decided to decriminalize certain offences of
abuse of power and was undermining the rule of law in the
country.?® Recently, Dancild and her government got a vote
of no confidence and new government was formed under
Ludovic Orban, leader of National Liberal Party. Orban is
strongly set on a European path and will most certainly
continue to push the agenda of a Schengen enlargement,
while planning to roll back some of judicial measures passed
by PSD.3° Dialogue with the Netherlands will be needed for
any improvements as the Dutch government was very
critical on the situation of the rule of law in the country and
could decide to block a possible Council voting on the
accession of Romania.3!

The position of Bulgaria did not change in recent
years although its Prime Minister Boko Borisov recently
raised questions over the benefits of Schengen membership

27 European Public Prosecution Office

28 Social Democratic Party, at power from December 2016
Parliamentary elections

2 Euractiv, available at:
https://www.euractiv.com/section/justice-home-
affairs/opinion/corruption-in-romania-a-european-affair/

30 Deutsche Welle, available at:
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in the current context of unresolved problems with
migration.32 If Bulgaria entered the Schengen area, it would,
courtesy of bordering Turkey among the other countries,
immediately take over one of the most sensitive external
borders of the EU. With no progress being made on the
issue of migration and no resolution accepted on the
redistribution of migrants, Borisov is afraid of a sudden rise
in number of refugees entering Bulgaria, although it should
be noted that Bulgaria is primarily a ‘transit country’ and not
viewed as a viable destination for the vast majority of
asylum seekers, partially due to low asylum recognition
rates33, partially due inhospitable treatment and living
conditions.3* Apart from that, the country is supportive of
the accession process to be finalized and is also pursuing
future membership of the Eurozone. To be successful in
both bids, the Bulgarian government will need to strengthen
the fight against corruption. Efforts from all three countries
will be needed for a successful overturn of the current
stagnation in Schengen enlargement.

From the perspective of European leaders, the issue
over the enlargement of Schengen still raises many valid
questions already outlined. As the main decision-making
body is the European Council, the latest European
Parliamentary elections do not represent a significant shift
on the topic; stagnation is likely to continue as the European
Parliament is unlikely to emerge as a meaningful driver in
this area. The new European Council President Charles
Michel, who will start his term in December 2019, could be
the only new actor with an influence over the
communication between the likes of Macron, Dutch PM
Rutte or his Slovenian counterpart Sarec and
representatives of Bulgaria, Croatia and Romania. However,
there is no real power that EU representatives could use to
push the process of Schengen enlargement given the
current status quo.

32

33

Concluding the path that was outlined in the
creation of CVM is important. It is important to show patient
and supportive approach, while providing a better guidance
to the countries for achieving goals on independent judiciary
and anti-corruption policies. Accession of new countries to
the Schengen area provides tangible benefits to its citizens
and governments, while also bearing a symbolic value of
completion of the accession process. Such a decision would
also act as a positive sign for EU candidate countries3®
assuring that the process of enlargement to Western
Balkans is not definitively a closed topic for the EU. As the
entire region is very sensitive towards foreign influence,
constant criticism from the EU can open up a space for other
global actors such as Russia or China.

Setting aside evaluations of benefits and
disadvantages of Bulgaria, Croatia and Romania joining the
Schengen, there is one area which EU members are ignoring
and that is to act according to the European values, where
equality is stated as one of the pillars.3® Equality over the
conditions for the accession to Schengen, which is currently
not completely respected, due to political pressures within
the EU. It is completely reasonable for the likes of Macron
and the others to demand reforms, as those are needed to
protect the citizens and provide sustainability to the Area.
Nevertheless, all the Schengen candidate countries are
members of the EU and bearing in mind the progress of
whole Union, inclusion of Bulgaria, Croatia and Romania into
the process of drafting the reforms, rather than postponing
their candidacy indefinitely, could provide both high
motivation and appreciation from the respective countries,
as these countries are already playing an active role in the
field of migration.

34 Bjelica, Jelena, “Far Beneath the European Average: The
Treatment of Afghan Migrants in Bulgaria.” Available at:

35 Serbia, Montenegro, North Macedonia and Albania
36
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In sum, there is still much work to be done from However, as the three countries meet the technical
both parties, before an expansion of Schengen can be voted conditions, member states of Schengen should try to find a
on by the Council. All three candidate countries need to common ground with the candidates on how the process
solve certain problems, be it high corruption, state of can be finalized and provide a concrete, realistic timeline in
judiciary or territorial disputes. Therefore, it is not plausible order to avoid Schengen enlargement suffering a similar
to expect an expansion within the foreseeable future. fate to EU enlargement, in which the goalposts keep moving.
pubication coes ot constiute. an endorsement of the ESM Co-funded by the
contents which reflects the views only of the authors, and the £ Europe for Citizens Programme
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