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POLICY PAPER
Hungary, Poland: the difficult choices
ahead for the European Union
Nicolas Bouchet

§

Confrontation within the EU over its liberal democratic standards will not go away soon.
Europe’s illiberal trend is not reversing. Illiberal governments or parties want no limits from
EU membership on how they conduct domestic politics.

§

The strategy to achieve this is to build a non-interference coalition and reframe the EU
discourse on democracy. This would change the essence of the union as a community of values,
and could one day confront members with an existential choice between the community or
the values.
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resolved eventually, or even whether they are resolved at

Introduction

all, they mean that the EU is entering a period during which

The question of how the European Union (EU) can
enforce its declared fundamental values as a union based
on democracy and the rule of the law if a member state is
breaching them is increasingly topical. Last December, the
European Commission determined that there was a risk of
a serious breach of the rule of law in Poland, an

it will have to grapple with a question that is potentially
existential for it as a union based on liberal democratic
values.

Growing tensions between liberalism,
democracy and sovereignty

unprecedented step in a process that could lead to the
sanctioning of a member state for the first time. Matters

Europe is not excluded from the global trend of

could come to a head this year, taking the EU into

growing

unchartered territory. At issue is not only the behaviour of

undemocratic tendencies. While the members of the EU –

the Law and Justice (PiS) government in Poland since it was

older and newer alike – were considered among the most

elected in 2015; similar problems with regard to democracy

liberal democracies in the world, analysts have noted a slow

and the rule of law has been obvious in Hungary owing to

and gradual decline in the quality of liberal democracy in

the actions of the government led by Hungarian Civic

many European countries over the last decade. 1 What

Alliance (Fidesz) with the Christian Democrats as junior

brought the issue to the fore in Hungary and Poland is that

partners since 2010, and also to a lesser degree on occasion

illiberal parties won elections, often through populist

in other member states. Hungary’s government has

appeals tapping citizens’ dissatisfaction with the status quo

repeatedly clashed with the EU institutions, which have

and other parties, and to form governments. To their critics,

taken limited measures taken against it. The re-election of

once in power, these elected illiberal governments have

the government led by Prime Minister Viktor Orbán this

pursued the “constitutional capture” of the state, especially

month presages more or the same, and possibly more

by reducing the independence of the media and the

heated

been

judiciary or by changing the electoral rules. This is not only

intermittently in the spotlight on this front, in 2012, for

to make opposition to their policies near impossible but also

example, and in the last year for the government’s policy

to skew the political, judicial and constitutional system in a

towards civil society. At the same time, there is across

way that would make it harder to remove them from power

Europe a surge in popularity for illiberal political parties,

or to wind back their influence even if they were to lose an

leaders and movements that espouse views similar to those

election.2 The rise of illiberal forces in member states and

held by their counterparts who are in power in Hungary and

their criticism of (and clashes with) EU institutions and rules

Poland.

is also connected to a global trend of a rising nationalism

confrontations.

Romania

has

also

In this context, more controversies over democracy
and the rule of law within the EU are very likely to be a more
prominent feature of the coming years. And, therefore, so

illiberal

and

potentially

authoritarian

or

that stresses sovereignty above all and rejects the influence
of

international

institutions,

other

countries

and

transnational civil society in national politics.

will the question of how the EU – its institutions but also,

These trends have brought to the surface in Europe as

crucially, its member states – can enforce its political values

elsewhere the fundamental tension between the concepts

and standards, or whether it is in fact able to do so at all.

of democracy and liberalism. They challenge the long-held

Regardless of in favour of whose side these issues are

assumption at the heart of Western democracies and of the

1
See most recently, for example, Freedom House, Nations in
Transit
2018:
Confronting
Illiberalism,
2018
https://freedomhouse.org/sites/default/files/FH_NationsInTransit_
Web_PDF_FINAL_2018_03_16.pdf.

2
On constitutional capture, see Laurent Pech and Kim Lane
Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’,
Cambridge Yearbook of European Legal Studies (2017).
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EU that the two are the same, interchangeable or

failed to step up to the challenge of enforcing its liberal

inseparable. The European “project” that emerged after the

democratic values and rules among themselves. In fact, the

Second World War has always been a liberal democratic

member states, not all of which have even publicly

one. As Jan-Werner Müller has put it, “Distrust of

acknowledged them, have so far almost entirely outsourced

unrestrained

the

dealing with the problems to the European Commission, the

unconstrained parliamentary sovereignty that a German

popular

European Court of Justice and to the European Parliament.

constitutional

‘parliamentary

Besides the various diplomatic and economic reasons for it,

absolutism’—is in the very DNA of postwar European

this outsourcing has also been due to the different

lawyer

sovereignty—and
once

called

even

3

politics.” It is not a coincidence, either, that the tensions

governments of the member states over the years being

between liberalism and democracy in Europe have come to

influenced by partisan or ideological solidarity among the

th

European party “families”. The conservative European

century, the existence of a radically different “other”, in the

People's Party’s ongoing, even if not monolithic, embrace of

form of communism and fascism, helped bind the

Orbán and Fidesz is the most notable example of this, but

continent’s liberal and democratic instincts. It is revealing

the European left’s parties have also displayed similar

that a potential uncoupling between liberalism and

solidarity with their controversial peers in the past. As Daniel

democracy take the form of disputes over the rule of law

Kelemen has argued, the EU has “just enough partisan

rather than over issues such as elections, since the

politics at the EU level to coddle local autocrats, but not

constraining of political power through laws that are

enough to topple them.”4

the fore in the post-Cold War era; for most of the 20

independently and impartially applied is at the heart of
liberal-democratic thought.

As many have pointed out, there is a fundamental
weakness in the institutional and constitutional design of the

The illiberal trend in Europe also challenges the post-

EU since the Treaty of the European Union (TEU), under

Cold War assumptions about the inevitability of progress in

Article 2, and the Copenhagen Criteria for applicants clearly

democratization and the impossibility about reversal,

require member states to have liberal democratic standards

especially once countries are in the EU. While this has been

in their political systems, yet the union has little by way of

especially exposed by the experience of the newer, post-

instruments to enforce this. Only Article 7 of the TEU offers

Communist member states, which were more likely to be

a path towards acting against a serious breach, or to

vulnerable to backsliding given their shorter historical

address the risk of one, by a member state. The only

experiences with liberal democracy as well as their legacy

sanction provided is for the suspension of “certain of the

of decades under a fundamentally illiberal and undemocratic

rights deriving from the application of the Treaties to the

system, it is not exclusive to these countries, as the

Member State in question, including the voting rights of the

performance of illiberal and authoritarian-leaning parties in

representative of the government of that Member State in

countries as diverse as Austria, France, Germany, Greece or

the Council” (Art. 7.3). Article 7 does not provide for lower,

Italy shows.

intermediate sanctions or for higher sanctions in the form

Can the EU cope?

of suspension of membership or expulsion (which would be
the real “nuclear option”). Another, roundabout channel for
acting against a member state in breach of democratic

The EU as an institution is very poorly equipped to deal

standards is to use infringement proceedings against a

with these trends, while its member states have mostly

government the European Commission judges as breaching

3
Jan-Werner Müller, ‘Defending Democracy within the EU’,
Journal of Democracy, Vol. 24, No 2, 2013, DOI:
https://doi.org/10.1353/jod.2013.0023.

4
R. Daniel Kelemen, ‘Europe’s Other Democratic Deficit:
National Authoritarianism in Europe’s Democratic Union’,
Government and Opposition, Vol. 52, No 2, 2017,
doi:10.1017/gov.2016.41.
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specific aspects of EU law as opposed to the not legally

standards until such a time as the community decides to

defined democracy standards. Article 4.2 of the TEU, which

change them.

requires respecting the “national identities” of member
states “inherent in their fundamental structures, political
and constitutional”, complicates matters further. It provides
ground for governments that are accused of breaching the
union’s standards to push back by demanding their political
and constitutional specificities be respected by the EU
institutions and other member states (although Hungary
and Poland have pushed back against the European
Commission in more fundamental terms of national
sovereignty as well as in terms of their rights under the
treaties).

While

the

EU

is

hampered

constitutionally,

institutionally and politically in addressing breaches of its
liberal democratic standards, the rise of illiberal and
potentially undemocratic forces in member states has driven
a slow and gradual awareness of the problems and the
emergence of reactions to them. More attention has also
been paid to these issues as a result of illiberal governments
and parties directing fire at targets that are international by
nature, as in the attacks on the Central European University
and George Soros in Hungary, and of their also becoming
more open and outspoken about their illiberalism, most

While the argument that they do not prescribe any

notably in Viktor Orbán’s 2014 speech on building an

single model of democracy is used by governments to

“illiberal state". The fact that there is a wider discussion

demand non-interference in their domestic affairs, the

about a global democratic recession also helps raise the

treaties clearly set liberal parameters to the kind of

issue in Europe.

democracy required of an EU member state, such as
independent judiciaries or the protection of minority rights.
This separateness of democracy from liberalism, and the
binding of the former by the latter, is clear – intentionally
or not – in Article 2 of the TEU, which puts democracy as
one of the foundational values on a par with the rule of law
and freedom among others: “The Union is founded on the
values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities.”

A precursor to the current situation in the EU was the
case of Austria in 2000 when the far-right Freedom Party
was brought into a government coalition. Concerns about
its democratic credentials led not to a reaction at the EU
level but to coordinated diplomatic measures by member
states, and then to the appointment of a panel by the
European Court of Human Rights to investigate the
situation. Later, a Cooperation and Verification Mechanism
was created to ensure Bulgaria and Romania would keep on
implementing EU rules after they joined in 2007. But it is

The sovereignty argument used by those pushing an

the more recent developments in Hungary and Poland that

illiberal model of democracy in different EU countries is also

have eventually made it impossible for the EU and its

disingenuous inasmuch as all member states have freely,

members to ignore the rise of illiberal democracy.

and in their sovereign capacity, signed up to the liberal
democratic standards in the successive EU treaties. It can
even be argued that this is even more so the case for
countries that joined the union in later enlargements; older
member states may have more of case to argue that the
community they joined evolved in a direction not originally
intended when they did (albeit this is not very convincing,
given they signed up to each subsequent treaty evolution)
but newer members joined in the full knowledge of the
explicit requirements. There is nothing undemocratic about
members of any community wanting to change its
standards, but here the issue is one of adhering to the

The European Parliament, through the activism of
members and committees, has taken a forward role among
EU institutions in highlighting, criticizing and pushing back
against breaches of liberal democratic standards, through
debates, reports and resolutions. In 2013, its Committee on
Civil Liberties, Justice and Home Affairs issued a landmark
report on the situation in Hungary. In 2016, the same
committee proposed a new mechanism on democracy, rule
of law and fundamental rights. Academics, think tanks and
civil society have also put forward proposals for institutional
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fixes to address the problem.5 Some governments, as well

trends are not particularly encouraging when it comes to

as politicians in different member states, have also become

support for liberal forces; see, for example, the results in

more vocal about the democracy and rule of law situation

the recent elections in Austria and Italy. One cannot rule

in other countries, often alongside voicing their concern

out the possibility that further economic shocks or migration

about the actions taken to curtail the freedoms of civil

surges might lead to more support for illiberal, populist and

society. In 2013, the foreign ministers of Denmark, Finland,

extremist parties. Having said this, the recent events in

Germany and the Netherlands wrote to the president of the

Slovakia, as well as the protest movements in Poland and

European Commission to call for a new mechanism for

Romania show that the illiberal trend can be challenged,

protecting the EU’s fundamental values.

including through unexpected outbursts of people power

The European Commission has been slow to address

against governments.

the issue; for example, it declined to take up the

Meanwhile, the limited steps taken by the EU

Parliament’s 2016 idea for a new democracy mechanism. It

institutions and some member states have not had any

has used infringement proceedings at the European Court

great impact on the governments targeted, at least not in

of Justice against the governments of Hungary and Poland,

the major cases of Hungary and Poland. The Fidesz

where their actions could be argued to breach specific EU

government in Hungary has engaged the European

directives and regulations, as opposed to the broader

Commission in drawn-out dialogues about the legal

democracy standards. In 2014, the commission eventually

technicalities of complying with EU standards and court

adopted a Rule of Law Framework to address systemic

rulings, making minor tactical concessions while proceeding

threats to, as opposed to single instances of breaches of,

with its long-term overall move towards concentrating state

democracy and the rule of law. Effectively, the framework

power in the hands of Orbán and his party. The PiS

gives the EU a structure for addressing the issues through

government in Poland seems to have opted for an

a process of dialogue with the member state in question

accelerated version of the Hungarian playbook for the de-

below the level of Article 7, as well as for providing a

liberalization of the state, especially with regard to radically

concrete basis for triggering the Article 7 process should the

reshaping the judiciary, while also in recent months

Commission deem this necessary. In 2016, the Commission

engaging in the Article 7 “dialogue” with the Commission in

initiated the framework process for the first time against the

the hope of mollifying its stance. The effect is to present the

government of Poland and it has since been slowly going

European Commission and other member states with a fait

through the stages, leading to the triggering of the Article

accompli before Poland can be sanctioned.

7 process last December.

The

short-term

Nevertheless, it is unlikely that the EU institutions and

and

medium-

term outlook

those member states that pay attention to the issue will give
up on their nascent efforts to push back against
governments that breach liberal democratic standards.
They may even try to step them up, especially if the

There is little to suggest a reversal in Europe’s illiberal

violations become more brazen. This will partly be fuelled

trend in the near term. In Hungary Fidesz has just won

by transnational civil society continuing to raise public

another four-year term, and in Poland PiS retains strong

awareness and lobbying for action, something that has

popular support and could well win the 2019 parliamentary

played a significant role in putting the issue on the agenda.

elections and the 2020 presidential one. Elsewhere, general

It is possible that 2018 will see the next stage, or even the

5
See, for example, Jan-Werner Muller’s idea for a
Copenhagen Commission and Kim Lane Scheppele’s one for an
enhanced infringement procedure.
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conclusion of the efforts to reverse the government of

governments will come into increasing confrontation with

Poland’s judicial reform or to sanction it for them –

those that want to defend the liberal-democratic status quo.

although, as this is uncharted territory for the EU, exactly

Despite their rhetoric, there is little to indicate that most

how and on what time frame this might actually play out is

illiberal or nationalist parties in the EU, or the governments

hard to predict with any certainty. However it ends, this

of Hungary and Poland, would seriously consider taking

confrontation is guaranteed to the keep the issue of illiberal

their countries out of the union even if they are sanctioned.

democracy on the EU agenda. Similarly, Orbán’s words

For the most part, their anti-EU positions do not extend to

during and since the recent elections campaign strongly

leaving it; nor do the populations of their countries support

suggest that Hungary’s government will not change its

this so far. What such governments want is not to have

course despite mounting international criticism.

limits placed by EU membership on how they choose to re-

In this context, the next couple of years could also see
further steps taken by the European Commission and the

organize their country’s politics and societies, and there is a
two-pronged strategy for them to achieve this.

member states in the European Council to try to curb the

Its first element, given the near impossibility of

behaviour of illiberal governments, and to deter those that

altering the EU liberal democratic standards and rules

might be tempted to follow their example. These could take

through treaty changes, is to turn the interpretation and

the form of more fines or infringement procedures. They

application of the rules in a direction more to their liking.

might also include conditioning the receipt by member

They can work to reframe and change the substance of the

states of EU structural funds on observance of democracy

EU discourse to one that sets the principle of sovereignty as

and rule-of-law standards. 6 Some, including politicians in

the supreme value, as well as portraying themselves as the

member states, have raised this possibility in the

“true” defenders of European democracy and interpreters

discussions around the union’s Multiannual Financial

of the union’s “real” values. This would effectively mean a

Framework for 2021–27, not least the German government

campaign to establish the primacy of Article 4.2 TEU over

last year. The matter was already raised by the foreign

Article 2. The rhetoric of the Hungarian and Polish

ministers

the

governments clearly shows that such an attempt at

Netherlands in their 2013 letter the president of the

of

Denmark,

Finland,

Germany

and

reframing is underway. It is accompanied by a diplomatic

European Commission. In all of the above, much might also

effort to convince other member states that, because the

depend on the composition of the new European Parliament

unity of the EU is vital for dealing with major challenges,

that will be elected next year and that of the Commission

such as boosting Europe’s economic prospects, dealing with

that will be appointed afterwards.

the migration crisis and protecting against external security

A two-pronged strategy for illiberal
governments

threats, it should be put above any difference about
domestic political standards. This resonates with many
politicians and publics across the EU, including in the more
liberal democratic member states.

In a situation marked by enduring illiberalism across

The second element of the strategy consists of going

Europe, including in some governments, and by slowly

beyond reliance on individual veto power in EU decisions

growing pressure on the EU institutions and member states

that require unanimity (for example, if it ever came to an

to react to this, one scenario for the medium term (say, the

Article 7 vote among member states in the European

next decade) is that illiberal and sovereignty-oriented

Council) to form a non-interference group of member states,

6

For more on this, see Jasna Šelih with Ian Bond and Carl

Dolan, Can EU funds promote the rule of law in Europe?, Centre for

European Reform, 2017, http://www.cer.eu/sites/default/files/
pbrief_structural_funds_nov17.pdf.
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or ad hoc ones with varying permutations, to protect

bloc of sovereign states (which might be described as some

themselves against attempts to enforce the EU’s liberal

kind of “economic NATO”). In effect, this could also see

democracy standards. Such a coalition will effectively be in

members

a position to block sanctioning decisions of any kind that

liberal/illiberal and sovereignty lines into the debate on

would need to be taken by qualified majority voting or a

differentiated integration. The result would be movement

80% vote as in the Rule of Law Framework process.7 The

towards EU integration that is differentiated when it comes

Fidesz and PiS governments are natural champions for such

how exactly member states are governed as well as, say,

a non-interference coalition, not only out of short-term self-

when it comes to economic, monetary, security or justice

interest but also because of ideological conviction. As Piotr

matters.

Buras argues, “the [PiS] government has sought to shape
the future of the Union in a way that fits with its
sovereigntist vision for the future.”8 The same applies for
Orbán’s political vision for a Hungarian illiberal state; this
requires not only the country to repatriate sovereignty from
Brussels, but also the EU itself to turn into a community
organized along sovereignty principles.9

gradually

incorporating

the

divide

along

There is also a worst-case scenario, extremely unlikely
but not unthinkable either, in which the EU will face not just
an essential but an existential choice, should such a division
persist and create more tension among member states in
the coming years. Since it is not possible to expel a member
state, and since on current evidence there is no strong
prospect of member states voting unanimously under Article

An essential choice for the EU – and

7(2) to determine the existence of a serious and persistent

maybe an existential one

suspension of voting rights, (and also given that triggering

breach of EU values, which opens the door for the
the Rule of Law Framework and Article 7 process in the first

If a non-interference coalition, or several ad hoc ones,

place would be even less likely in the face of opposition from

emerges in the EU, working to redefine the interpretation

a non-interference coalition), there is the possibility of a

and application of liberal democratic standards as well as

different “nuclear option”. This would see those member

blocking sanctions against those that breach them, this will

states that want to keep the EU primarily as a union of

pose an essential choice for the union. Since it will make it

liberal democracies envisaging to leave so as to return to a

even less possible than now to enforce standards, the

smaller community more deeply integrated in terms of

member states that still adhere to the vision of the EU as

political standards as well as on other levels. While this

liberal democratic community bound by common rules

appears inconceivable today, the fringe talk of a re-founding

regarding the appropriate political order may be forced to

of the union that sometimes simmers under the different

accept that the essence of the union evolving instead

discussions about a “core” EU could be brought to into the

towards one more in line with the ideas of illiberal-

mainstream discussion in some member states if there are

nationalist forces. This would mean a EU that is more of a

several more years of confrontations over liberal democracy.

functional international organization cum economic-security

7

Sławomir Dębski has set out a detailed legal and political

Relations,

2017,

http://www.ecfr.eu/publications/summary/

rationale for how the government of Poland could, and likely will,

europe_and_its_discontents_polands_collision_course_with_the_e

counter the European Commission’s procedure that effectively

u_7220.

matches the two-pronged strategy outlined here. Sławomir Dębski,

9

Viktor Orbán, ‘Will Europe belong to Europeans?’, speech

‘Poland and Political Crisis of the European Union’, Polish Diplomatic

at the 28th Bálványos Summer Open University and Student Camp,

Review,

Tusnádfürdő,

1/2018,

http://www.ppd.pism.pl/Numery/1-72-

2018/Poland-and-Political-Crisis-of-the-European-Union#.
8

Piotr Buras, ‘Europe and its discontents: Poland’s collision

course with the European Union’, European Council on Foreign

Băile

Tuşnad,

Romania,

22

July

2017,

https://visegradpost.com/en/2017/07/24/full-speech-of-v-orbanwill-europe-belong-to-europeans/.
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Ultimately, what the governments of Hungary and

the most important thing is having a union with the widest

Poland, and those parties that share the views of Fidesz and

membership that serves their different economic, security

PiS, are doing, and will likely do in the coming years, is to

and geopolitical purposes, even if this comes at the cost of

confront the EU member states with a choice few people

accepting the downgrading of the EU’s fundamental liberal

thought they would ever have to make. If the trend towards

democratic values. This is the essential and maybe

more illiberalism and more calls for the sovereignty of

existential choice that may well confront the EU as a

member states to determine their own political models, all

supposed community of values in the next decade; its

EU countries will have to face up to the very uncomfortable

member states may then have to choose what is more

question of whether liberal democratic values and principles

important to them – the community or the values.

are the most important thing about the union, or whether
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